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A Checklist for Building a Nursing Home Staffing Case
By Charlene Harrington, RN, PhD, FAAN, Professor Emeritus, UCSF

[Editor’s Note: Just about every case for abuse or 
neglect of a nursing home resident is a staffing case, 
meaning inadequate staff numbers or competency is at 
least partially to blame for the harm the victim suffered. 
For more information about any of the steps discussed in 
this article, please call CANHR at 415-974-5171.]
Most nursing home quality problems are caused by 
inadequate staffing levels or poorly trained and educated 
nursing staff. Each litigation case should undertake an 
analysis of whether a skilled nursing facility provides 
adequate staffing. This entails three basic steps: 1) 
determining the collective  sacuity level of the residents 
at the facility; 2) determining the staffing levels at the 
facility; and 3) comparing the collective acuity and 
staffing levels at the facility in light of recognized 
staffing requirements and professional standards. 
Finally, the analysis should look for collaborating 
evidence of poor quality from deficiencies, complaints 
and other sources. 
Step 1: Determine The Collective Acuity Level of 

the Residents. Resident care needs differ 
depending on the acuity level (casemix or care 
needs) of the facilities' residents. California 
imposes a bare minimum standard-3.2 nursing 
hours per resident day, which was raised to 
3.5 nursing hours per resident day effective 
July 1, 2018, and also requires skilled nursing 
facilities to "employ an adequate number of 
qualified personnel." (Health & Safety Code 
§ 1599.1) High acuity rates require increased 
staffing. Although a facility's acuity level can 
vary from day to day, the acuity rates can be 
determined by taking the average facility 
acuity over a month or a few months. 
One source of resident acuity data is from 
the CMS Form 672 which facilities complete 
at the time of the annual state survey of 
nursing homes. These data show in aggregate 
the number of residents (and percent of 
total residents) who need assistance or are 

dependent in activities of daily living, bowel 
and bladder care needs, mobility needs, mental 
status problems, skin integrity issues, special 
care needs, medications, and other care needs. 
This acuity information on a facility can be 
compared with the acuity of residents in other 
facilities in the state. 
The most reliable measure of resident acuity 
is from the CMS Resource Utilization Group 
(RUG) scores for each facility, based on resident 
assessment data generated using the Minimum 
Data Set (MDS) form. Every nursing facility 
completes the resident assessment forms and 
calculates the RUG score for each resident 
(classified into one of 66 RUG groups). CMS 
uses the resident acuity data to calculate each 
facility's Medicare reimbursement rates. 
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CANHR BRIEFS
Planned Giving
This is the time of year when many people are thinking of donations and 
planned giving, whether to give back for all they have or because of tax 
considerations. Whatever the reason, if your clients are considering a 
year-end charitable gift, please remember that CANHR is a not-for-profit, 
501(c)(3) organization and we rely on consumer contributions for our 
survival. A planned gift to CANHR is a wonderful way to memorialize a 
commitment to quality care for long term care consumers. If you would 
like more information on CANHR’s Planned Giving Program, please 
contact Pat at Patm@canhr.org or call the CANHR office.

Thank You, Attorneys!
CANHR's staff and Board of Directors would like to thank all of 
you who gave so generously of your time and money to CANHR 
throughout the year. CANHR could not do the work it does with-
out the contributions of the private bar attorneys, legal services 
staff and long term care advocates who have donated their time 
and expertise to our written materials and to our trainings through-
out 2018 and who generously provide technical assistance to the 
CANHR staff and other attorneys throughout California. 

We also thank CANHR's LRS members, the LRS Advisory Com-
mittee, our Elder Justice Advocates and all of the private bar 
attorneys who have taken on difficult cases for low or no fees, and 
whose efforts have improved the lives of thousands of California 
consumers. There is no way that CANHR can repay you for all that 
you do, but please know that your work makes a difference in the 
lives of many, and we thank you. 

In Memory – Elizabeth Boileau –
CANHR mourns the loss of Elizabeth Boileau, 
who died on October 31, 2018, after a brief illness. 
Elizabeth was our friend and colleague and an 
integral part of CANHR’s family. She worked 
at CANHR for many years, taking on various 
roles as publications manager, office manager, 
and term care advocate. Elizabeth was also a 
long time member of CANHR’s LRS Advisory 
Committee. Elizabeth’s heart and smile could warm a room, and words 
could never express how much we and her family will miss her. Goodbye 
dear friend.

Articles appearing in CANHR’s Legal Network News 
may not be regarded as legal advice. Statements of 
fact and opinion are solely the responsibility of the 
author and do not imply an opinion or endorsement 
on the part of CANHR officers, staff or directors unless 
otherwise specifically stated.

CANHR'S
Legal Network News

mailto:canhrmail%40canhr.org?subject=
http://www.canhr.org
http://lin.canhr.org
mailto:Patm%40canhr.org?subject=RE%3A%20Planned%20Giving
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The CMS form 672 reports the number and 
percent of residents paid for by Medicare, 
Medicaid, and other sources. Facilities also 
report their total Medicare days of care 
annually on cost reports submitted to the 
California Office of Statewide Health Planning 
and Development (OSHPD). The cost reports 
are available from the OSHPD website under 
the financial disclosure reports page. Higher 
percentages of Medicare residents represent 
higher acuity levels in nursing homes since 
these are short-term residents with high 
nursing and therapy needs compared to long-
term residents paid by Medicaid. 

Step 2: Determine the Facility's Per-Resident-Day 
Staffing Levels. Nursing facilities are required 
to maintain records documenting staffing 
levels on a per-resident-day basis. Most of 
this information is maintained, reported, and 
summarized in daily posted staffing reports, 
facility payroll data, and summary staff 
reports. These reports provide per resident-day 
(PPD) calculations of nursing hours provided 
by various types of staff, e.g., RNs, LVNs, and 
NAs/CNAs for all employees and agency staff. 
The type and quality of the nursing staff (e.g., 
the number of registered nurses) are used for 
determining whether a facility is adequately 
staffed. Under 42 CFR § 483.35(g), nursing 
homes are required to post the daily reports 
and make them available to the public.
Until the end of 2016, nurse staffing reports 
were submitted by facilities on Form 671 for 
the two week period prior to the annual state 
survey. These data were then summarized 
and the hours per resident day were calculated 
and reported in the CMS OSCAR/CASPER 
data sets for each facility. In addition, nursing 
facilities in California are required to submit 
annual summary staffing hours on its state cost 
reports to the Office of Statewide Planning 
and Development (OSHPD). These data show 
facility-reported staffing levels for RNs, LVNs, 
and NAs/CNAs for the entire fiscal year. 
In 2017, nursing homes were required to submit 
daily staffing reports to CMS on the Payroll 
Based Journal (PBJ) reporting system instead 
of Form 671. The PBJ data are available on the 
CMS website (data.cms.gov) for each nursing 
home and show the staffing levels and types 
by day and quarter for each facility. These 

data sources can be used to analyze the actual 
staffing levels in each facility. 

Step 3: Determine Whether the Facility Was 
Adequately Staffed. After determining the 
acuity and staffing levels, whether the facility 
was adequately staffed can be determined by 
experts (as required by Health & Safety Code 
§ 1599.1). This assessment requires an analysis 
of the facility's acuity level, the number of 
staff and registered nurses, research regarding 
adequate staffing levels, and applicable statutes 
and regulations. In addition, CMS’s Medicare 
nursing home compare five-star rating system 
developed a method to calculating the minimum 
nurse staffing levels needed for each nursing 
home based on its RUGs acuity scores. The 
acuity rates from the RUGs scores reported by 
each facility are converted into CMS staff time 
measurement studies for RNs, LVN/LPNs, 
and CNAs and these calculations of expected 
times can be compared to actual staffing hours 
through 2017. 
California law, for example, requires all 
skilled nursing facilities to provide at least 
3.5 nursing hours per resident day effective 
July 1, 2018. (See, e.g., Health & Safety Code 
§ 1276.5.) Since this standard is the absolute 
minimum, falling below this standard is 
inadequate. Research establishes that most 
skilled nursing facilities generally require at 
least 4.1 total nursing hours per resident day, 
including 0.75 registered nursing hours and 
1.3 licensed nursing hours, to provide the 
necessary nursing services for their residents. 
Each facility’s staffing must be compared to 
the research literature recommendations of 
minimum staffing levels and expert opinion, 
taking into account the resident acuity levels 
of the facility. More hours are needed for 
residents with higher acuity. 

Step 4: Identifying Collaborating Evidence. If a 
facility is found to have staffing problems, 
collaborating evidence should be identified. Low 
staffing is often reflected in facilities deficiencies, 
citations and complaints associated with quality 
of care. Reports by families or resident council 
may show understaffing and poor quality. High 
staffing turnover rates can indicate inadequate 
staffing and poor management. Depositions of 
nursing staff and nursing administrations can 
also identify low staffing and quality problems.

Building Staffing Case  ....................... (continued from page 1)

Building Staffing Case  .....................(continued on page 4)
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Table 1 – Basic Documents 
Related to Staffing  
  
Resident Acuity Data  

CMS Form 672 for resident 
conditions

Facility reported data at the time of the annual survey – describes the 
activities of daily living and resident problems that determine care 
needs.

MDS forms for the resident 
and all facility residents 

Resident assessment data completed by the facility on admission and 
periodically. Includes Section Z with the Resource Utilization Group 
(RUG) scores that places each resident into one of 66 groups.  

CA Office of Statewide 
Health Planning and Devel-
opment (OHSPD) cost report 
data

Report shows the percent of Medicare residents to total resident days. 
Higher percentages of Medicare residents indicates higher acuity.

Staffing Data  
CMS Form 671 reported 
staffing data through 2016 

Data reported at the time of the annual survey - not very accurate 
because facilities add staff at the time of the survey.

CMS expected staffing data 
through 2016 

CMS calculated expected staffing based on RUG acuity scores from 
MDS data.

CMS PBJ (payroll based 
journal) staffing data starting 
in 2017

New data available online with the daily CNA and licensed nurse staff-
ing along with the resident census

CA Office of Statewide 
Health Planning and Devel-
opment (OHSPD) cost report 
data

Report includes the annual productive staffing hours per resident day 
and the percent of expenditures for nursing care.

Posted staff reports on each 
shift each day 

Hard copy reports show staff names to verify staff with payroll data 
and calculate staffing ratios.

Medical records of the 
patient

Records show the medications, treatments, and care given by staff 
daily and staff signatures can be compared to the payroll records of 
who was working each day.

Other Data  
CA DPH deficiencies, cita-
tions and complaints reports

Reports are used to identify all deficiencies or complaints associated 
with care and poor staffing.

CA Office of Statewide 
Health Planning and Devel-
opment (OHSPD) cost report 
data

Report includes data on staff turnover rates which can indicate low 
staffing or poor facility management.

Family or Resident Council 
meeting notes and grievances 
for evidence of prior reports 
of understaffing and poor 
care

Reports are used to identify staffing and quality problems observed by 
family and council members. 

Depositions of nursing staff 
regarding workload

Ask about the ratio of residents to staff on different shifts, whether 
work was finished each day, overtime work, and whether more staff 
were needed.

Building Staffing Case  .......................................................................................................................(continued from page 3)



CANHR’s Legal Network NewsWinter 2018 Page 5

2019 Spousal Impoverishment Standards
CMS has released the new spousal impoverishment 
standards for 2019. California has opted for the maximum 
standards: 
2019 CSRA: $126,420 (up from $123,600 in 2018)
2019 MMMNA: $3,161 (up from $3,090 in 2018). Note that 
California has not released an ACWDL on this yet, but the 
MMMNA is likely to be rounded up. 
Home Equity Limits: (under the DRA, which has not yet 
been implemented in California) is now at a maximum of 
$878,000. Remember that the Republican Congress has had 
a number of bills that would limit the home equity limits to 
$500,000. This is not likely to pass at this time.

Wildfires and Medi-Cal
Our hearts go out to all of those who suffered losses in the recent 
wildfires, and particularly to those in Paradise who lost loved 
ones. Consumers who are on Medi-Cal -- either traditional 
Medi-Cal or MAGI, the adult Medicaid expansion program 
through the Affordable Care Act -- who were impacted by the 
recent fires should be aware of their rights regarding receipt 
of disaster assistance and insurance payments, as well as what 
assistance is available for those wishing to apply or recertify 
for Medi-Cal. CANHR has posted a special alert that contains 
information about Medi-Cal beneficiaries' rights regarding 
receipt of disaster assistance and insurance payments, as well 
as information on assistance available for those wishing to 
apply or recertify for Medi-Cal.
CLICK HERE to read the alert.

Bill Introduced to Extend Medicaid HCBS Spousal 
Impoverishment Protections and Reauthorize 
Money Follows the Person
On Thursday, December 6, Representative Joe Barton 
(R-TX) introduced a bill (H.R. 7217) to extend two important 
provisions related to Medicaid home and community-
based services (HCBS). First, the bill provides a 3-month 
extension of the "spousal impoverishment protections" 
that make it possible for an individual who needs a nursing 
home level of care to qualify for Medicaid HCBS while 
allowing their spouse to retain a modest amount of income 
and resources. Second, it would reauthorize and provide 
three months of funding for the Medicaid Money Follows 
the Person (MFP) program that helps individuals who are 
residing in institutions transition to community living. As 
MFP has already expired and the spousal impoverishment 

protections for HCBS are set to expire on December 31, it 
is critical that Congress pass these short-term extensions 
before the end of the year. (source: Justice In Aging)

Recovery from CalVet Veteran Home Residents
According to the CalVet website, the mission of the CalVet 
Homes is "to provide the state's aged or disabled veterans 
with rehabilitative, residential, and medical care and services 
in a home-like environment." This mission acknowledges 
“the tremendous sacrifice California veterans have made 
and recognizes them for their noble service to our nation.” 
Unfortunately, the sacrifices that California’s veterans have 
made are not recognized when it comes to recovering from 
their estates when they die. 
Under state law, CalVet can only use a member's annual 
income in determining the member's fee that CalVet may 
charge. CalVet is not permitted to consider a member's assets 
other than income. In addition, state law limits the total fees 
members pay to a certain percentage of their annual income, 
depending on the level of care he or she receives. Thus, 
most members pay only a portion of their actual costs of 
care while living at a veterans home in California. However, 
after the veteran dies, the law allows the CalVet Department 
to recover from the veteran’s estate for the costs of care that 
they incurred in excess of the monthly contribution fee. This 
includes any assets that remain in the name of the veteran. 
(see Military & Veteran Code §§1035 et seq.)
Under Military and Veterans Code §1035.6, Administrators 
of these veterans’ homes are required to provide each 
veteran, upon admission and with quarterly statements an 
accounting of all charges for the costs of care rendered to 
the member in excess of the member fee, as defined. The 
statement must include: 

• A statement that the charges for the excess costs of care 
are provided to the member for informational purposes 
only. 

• A statement that, if the veteran is a resident of the home 
at the time of death, the home may use his or her money 
or personal property that is in possession of the home 
for payment of unreimbursed excess costs of care. 

• A statement that advises the member to seek counsel 
from a legal expert to protect his or her assets. 

Prospective members of CalVet homes should be aware 
of their rights regarding planning for long term care in 
a CalVet home. Otherwise, like the previous Medi-Cal 
recovery laws, they could lose it all.

Medi-Cal Updates 
- December 2018 -

http://www.canhr.org/factsheets/misc_fs/PDFs/FS_TreatmentofDisasterAssistance.pdf
https://default.salsalabs.org/Tfecaf6db-663b-4291-8bb0-0e92ebe56f18/ff1a71c3-c48a-4eb4-b823-8cba1a40b0fc
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At Orange County Superior Court, probate/mental health 
division, petitions for conservatorship and elder abuse 
restraining orders are commonplace. With the growing 
aging population in California, the number of case filings in 
probate are bound to increase. The court docket is becoming 
more compacted, and elders and their family members 
are crowding court self-help centers in an effort to obtain 
relief. The court can do its best to render a legal decision, 
but is not equipped to handle underlying, non-legal family 
conflict at the root of many of these cases. For high-conflict 
cases involving cross-allegations and/or Adult Protective 
Services involvement, a different approach is needed to 
manage conflict and assist attorneys in providing more 
efficient, effective legal representation.
Eldercaring coordination has developed as an alternative 
dispute resolution (ADR) option for high-conflict disputes 
involving the care and needs of elders. The goal of 
eldercaring coordination is to complement other services 
such as legal representation and mediation, and to “help 
manage high conflict family dynamics so that the elder, 
family and stakeholders can address their non-legal issues 
independently from the court.”1 Eldercaring coordination 
recognizes the incidence of high-conflict family dynamics 
in disputes involving elders and provides an ADR option 
for those instances where mediation fails.
OC Superior Court is planning to launch its eldercaring 
coordination program in Spring 2019. Efforts are now 
moving forward to educate qualified professionals and the 
legal and dispute resolution communities about the process. 
Trainings in family mediation (November 2018), elder care 
mediation (January 2019) and eldercaring coordination 
(February 2019) are scheduled as part of this innovative 
step forward in providing a comprehensive response to 
high-conflict cases involving elders and family members.
Mediation has grown as a preferred method for resolving 
family disputes. Elder mediation is effective in handling 
family tensions because the mediation forum offers the 
opportunity for the elder and other concerned parties to 
come to a mutual understanding of each person's values 
and concerns.2 There are situations, however, where the 

1 Fieldstone & Bronson, Eldercaring Coordination in Your 
Community or Your Law Practice: New Approaches to Dealing 
With High-Conflict Families, 14 NAELA J. l, 2 (Spring 2018).

2 Mary F. Radford, Advantages and Disadvantages of Mediation 
in Probate, Trust, and Guardianship Matters, 1 PEPP. DISP. 
RESOL. L. J. 241, 243 (2001).

mediator may be limited in his or her ability to address the 
high-conflict dynamics that can arise in an elder dispute.
Cases involving high-conflict family dynamics often include 
one or more conditions which indicate that mediation is not 
an appropriate method, and if used, may exacerbate conflict 
and result in impasse. For example, some cases may involve 
an imbalance of power if the elder is unrepresented or is not 
appointed counsel. If a contentious family member refuses 
to engage in good-faith compromise and the mediation 
proceeds, that family member may misuse the mediation 
as a forum to vent, escalate conflict, and restate absolute 
positions. This setting can negatively impact the elder, 
making him or her feel unheard or unsafe.3 In situations of 
high conflict, families may require a different process that 
goes beyond what elder mediation can provide.
Eldercaring coordination is the missing link between elder 
mediation and the court that serves to manage family 
conflict, facilitate productive communication, and assist in 
the implementation of an elder care plan. The eldercaring 
coordination process involves eldercaring coordinators 
(ECs), impartial third persons who assist the parties in a 
high-conflict dispute to resolve their non-legal issues. An 
EC is appointed by the court for a term of up to two years 
to assist a family in making decisions related to the care 
of an elder. ECs are required to complete training and to 
have specific qualifications to ensure adequate knowledge 
and experience to assist families in decision-making under 
high-conflict conditions.4

The work of ECs complements and enhances elder mediation 
to help families work more productively in resolving high-
conflict disputes, as the EC often steps in after mediation 
to address subsequent, repeated conflicts. Family conflict 
may result in mediation impasse when family members are 
enmeshed in chronic disputes that take the focus away from 
the elder and detract from the goal of resolving the dispute. 
An EC can be an effective intervention when mediation has 
failed on account of intractable family conflict, or when 
mediation is likely to fail because of high-conflict indicators 
such as controlling behavior toward the elder and multiple 
non-substantive motions to the court. ECs may use some of 

3 Jennifer L. Wright, Making Mediation Work in Guardianship 
Proceeding: Protecting and Enhancing the Voice, Rights, and 
Well-Being of Elders 8 J. INT’L AGING L. & POL’Y 89, 109 
(2015).

4 See ACR Guidelines for Eldercaring Coordination (2014).

Eldercaring Coordination for High-Conflict Probate Cases
By: Sarah J. Gross, M.Ed., J.D., LL.M.

Eldercaring  ......................................(continued on page 7)
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the same strategies and interventions as an elder mediator 
and are further trained to delve into and address high-
conflict dynamics; identify issues of accord and conflict; 
and build families’ conflict resolution skills regarding elder 
care decisions.5

When high-conflict dynamics are addressed within the 
setting of eldercaring coordination, families can begin to 
separate from conflict narratives and focus their energies 
on the elder’s wellbeing. The resulting benefits include 
reduced court time and interventions; greater use of 
community resources; and the needs of families and elders 
are addressed earlier so that attorneys can more effectively 
assist clients on legal issues.
When mediation reaches impasse in an elder dispute, the 
default option is to return to court at the risk of ensuing 
litigation. With eldercaring coordination, the parties 
have an alternative process at their disposal. Eldercaring 
coordination addresses the need for a dispute resolution 
option for high-conflict cases regarding an elder’s needs that 
complements and enhances existing services. It can provide 
significant support in conservatorship cases and other elder 
disputes involving high-conflict family dynamics. 
Please contact the author, Sarah J. Gross, for more 
information on the Orange County program, upcoming 
trainings, and efforts to expand the program state-wide 
throughout California.

Sarah J. Gross, M.Ed., J.D., LL.M. is the Director of 
the Eldercaring Coordination Program at Orange 

County Superior Court. She can be reached at 
sarahjgross.ca@gmail.com. 

5 Fieldstone & Bronson, Eldercaring Coordination in Your 
Community or Your Law Practice: New Approaches to Dealing 
With High-Conflict Families.

Eldercaring  .................................. (continued from page 6)

mailto:sarahjgross.ca%40gmail.com?subject=
http://lin.canhr.org
mailto:armando%40canhr.org?subject=LIN%20Portal%20Log-in
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Class Action Lawsuit Filed Against Brookdale for 
Dumping Nursing Home Residents
A recent lawsuit against Brookdale Senior Living alleges 
residents of Brookdale’s ten California nursing homes 
are being routinely illegally evicted. The lawsuit states 
that residents Francis Fleming and Paula Lange were pushed out 
of Brookdale Camarillo when their lucrative Medicare-covered 
rehabilitation ended. According to the lawsuit, Brookdale 
systemically evicts residents by shortcutting legal requirements 
meant to ensure safe and appropriate discharges. 
Inappropriate evictions are the most common complaint 
lodged against nursing homes nationwide, prompting 
new federal scrutiny on nursing home discharges 
nationwide.  Meanwhile, residents continue to be thrown out of 
their homes to boost facility profit margins and in disregard of 
residents’ health conditions and care needs. 
When it comes to compliance with nursing home discharge 
rules, lawsuits are the only means residents have to truly 
protect themselves. The lawsuit was filed by Johnson Moore 
of Thousand Oaks and BraunHagey & Borden LLP of San 
Francisco. CLICK HERE to see the complaint.

Scott v. McDonald Special Needs Trust Case 
Depublished
Thanks to the advocacy of Kevin Urbatsch, with the Urbatsch 
Law Firm, the horrendous opinion issued in the Scott v. 
McDonald case has been depublished.
On August 22, 2018, the Fourth District Court of Appeal issued 
for publication a 33-page opinion on Special Needs Trust 
administration. The opinion limits authorized SNT distributions 
to those only related to the beneficiary's disability. The court 
held that if a trust says it is not a “support trust”, this means that 
the SNT trustee cannot make payments for food, clothing, or 
shelter and held that SNT disbursements for the beneficiary's 
clothing, vacations, rent, phone bills, and other common items 
were NOT allowed.
According to Mr. Urbatsch, attorneys should check the 
distribution standards carefully to make sure that a SNT trustee 
has the authority to make more disbursements than is set forth 
in this document. In his, he includes additional paragraphs that 
lay out in greater detail what is allowed and not allowed. When 
drafting or reviewing SNTs, distribution standards matter, so 
be sure to review them to make sure the language is not so 
limiting and if you do not want a SNT trustee second-guessed 
and micro-managed by a court, make sure that your SNT uses 
the language "sole, uncontrolled, or absolute".
CLICK HERE to see the Scott v. McDonald opinion. 

News & Notes
CLICK HERE to see the Urbatsch letter requesting 
depublication. 

Education Campaign Targets Medicare Providers 
that Wrongly Deny Coverage on the Basis that 
Beneficiaries Must Show Improvement
A new fact sheet by the Center for Medicare Advocacy on 
the Jimmo v. Sebilius Settlement Agreement aims to inform 
Medicare providers and contractors that beneficiaries do 
not have to improve to qualify for Medicare skilled nursing 
coverage. The Jimmo Settlement means that Medicare coverage 
and payment are available for care provided in a skilled nursing 
facility, home health or outpatient therapy setting when skilled 
nursing or therapy is required to maintain or slow decline of an 
individual’s condition.
Although the Jimmo settlement is nearly five years old, many 
providers remain ignorant of it. According to the Center’s 2018 
national survey of providers, 40% of respondents had not heard 
about the Jimmo Settlement and 30% of respondents were not 
aware that Medicare coverage does not depend on a beneficiary’s 
potential for improvement.

http://canhr.org/newsroom/releases/2018/PressRelease201801205/BrookdaleComplaint.pdf
http://canhr.org/newsroom/releases/2018/PressRelease201801205/BrookdaleComplaint.pdf
http://canhr.org/publications/newsletters/NetNews/PDFs/2018Q4/Scott_v._McDonald_SNT_case.pdf
http://www.canhr.org/35th.html
mailto:pauline%40canhr.org?subject=CANHR%27s%2035th%20Anniversary%20Gala
http://canhr.org/publications/newsletters/NetNews/PDFs/2018Q4/Letter_Request_for_Depublication.pdf
https://www.medicareadvocacy.org/wp-content/uploads/2018/12/Jimmo-Fact-Sheet-for-Providers-Contractors-Adjudicators.pdf
https://www.medicareadvocacy.org/wp-content/uploads/2018/12/Jimmo-Fact-Sheet-for-Providers-Contractors-Adjudicators.pdf
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CANHR’s 22nd Annual Elder Law Conference 
Justice & Advocacy in 2018

A sold out conference welcomed attorneys from throughout 
California to CANHR’s 22nd Annual Elder Law Conference at 
the beautiful Monterey Plaza Hotel in Monterey on November 16 
& 17, 2018
Three pre-conference sessions –Medi-Cal Basics, an Elder Abuse 
Litigation Clinic presented by Ernie Tosh, Esq. of Texas and 
a special session for Legal Services staff - were well received, 
while individual sessions focused on issues such as Medi-Cal 
waiver programs, IHSS, ethics and advocacy, elder financial 
abuse litigation, and Trusts. 

 S Matt Borden, the 2018 William F. Taylor Memorial 
Award recipient, and his daughter, Alexa.

Margaret Hoffeditz, Chief of the Medi-Cal Recovery Unit, 
Lindsey Wilson, with Medi-Cal Recovery, Karen Chang, 
Chief of the Medi-Cal Policy Unit and Brooke Hennessy, 
of Medi-Cal Policy, did a wonderful job of fielding multiple 
questions about the Medi-Cal Recovery laws and Medi-Cal 
eligibility issues at the “Ask the Experts” session.
The 12th annual William F. Taylor Memorial Award was 
presented to Litigation attorney, Matt Borden, a partner 
and co-founder of BraunHagey & Borden, in recognition of 
his work in promoting justice for California's long term care 
consumers. Matt is pursuing several landmark cases on 
CANHR’s behalf regarding nursing home residents’ rights.  S “Ask the Medi-Cal Experts” (l to r): Margaret Hoffeditz, 

Lindsey Wilson, Karen Chang & Brooke Hennessy.

 S Carlos Arcos, Peter Stern and Matt O’Donnell share their 
Medi-Cal Basics expertise.

 S Ernie Tosh, Esq., wowed the Elder Abuse 
Litigation attorneys with his analysis of 
staffing data.

22nd Annual ELC  .............................(continued on page 9)
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 S Caren Nielsen, Leslie Barnett and Dallas Atkins – a 
formidable trio of estate planners!

 S Claire Ramsey and Kim Selfon advised attendees on how to 
advocate for IHSS for their clients.

 S Linda Millar presents the Timothy Millar Estate Planning 
Award to Matt O’Donnell.

The first Timothy Millar Estate Planning Award was 
presented to Matt O’Donnell by Linda Millar, Tim’s 
widow, in recognition of his work on estate planning for long 
term care in California. Matt, of O’Donnell & Associates 
in Menlo Park, is a long time LRS Advisory Committee 
member and LRS attorney, and gave a moving speech about 
his friendship with Tim and his association with CANHR. 

 S (l to r) The Fab Five: Jody Moore, Stephanie Johnson, 
Mike Moran, Lisa Trinh Flint & Greg Joohnson.

 S Tom Tagliarini, and CANHR Board members, Patrick 
Nakao and Yvonne Troya enjoy the Meet the Speakers 
reception.

22nd Annual ELC  ...........................(continued on page 10)

22nd Annual ELC  ......................... (continued from page 8)
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CANHR is particularly grateful to Cotchett, Pitre & 
McCarthy, the Northern California Chapter of NAELA 
the, Phil Lindsley & Staff with the San Diego Elder Law 
Center, the Law Offices of Michael Moran, Carlos Arcos, 
A Law Corporation, Gharibian Law, Majors & Fox, LLP, 
Law Offices of Leslie Barnett, J. Fredrick Clarke, Jr., 
Sanford Horowitz, Kato, Feder and Suzuki, LLP, Noland, 
Hamerly, Etienne & Hoss, Cristina Flores, PhD, RN and 
Martha B. Spalding, Attorney at Law for their sponsorship 
of the conference. And to the many private attorneys who 
contributed to the Timothy Millar Scholarship Fund to 
underwrite scholarships for 30 legal services program staff.

 S CANHR “temp” staff Ciara and EJ 
Gutierrez watch the registration table.

 S It wouldn’t be the Elder Law 
Conference without the Kings – 
Keith and Larry!

 S Phil Lindsley and Peter Stern prepare to lecture on Trusts.

 S Legal Services attendees gather for a group photo.

 S Kim Valentine and Wendy York 
prepare to share their litigation 
expertise.

All participants were invited to the Meet the Speakers reception on Friday 
evening with complimentary hors d’oeuvres and a no-host bar. As always, 
CANHR’s Annual Elder Law Conference was a wonderful learning and 
networking experience. See you next year!

22nd Annual ELC  ......................... (continued from page 9)
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Cochrum v. Costa Victoria Healthcare (2018) LLC, 25 Cal. 
App. 5th 1034 is a new wrongly decided carelessly done 
Court of Appeal decision in a nursing home elder abuse 
case. Many of us urged the Supreme Court to depublish it 
or to grant review, but that didn’t work, so now we have 
to really think about what the case does, and does not, do.
This one takes me back to Captain Ahab’s speech to his 
first mate Starbuck in Moby Dick: 

“Hark ye yet again—the little lower layer. All visible 
objects, man, are but as pasteboard masks. But in 
each event—in the living act, the undoubted deed—
there, some unknown but still reasoning thing puts 
forth the mouldings of its features from behind the 
unreasoning mask. If man will strike, strike through 
the mask!”

Our unreasoning pasteboard mask is the Cochrum 
decision. At first glance it looks daunting, but hark ye 
yet again, there is a little lower layer. Carefully handled, 
Cochrum shouldn’t hurt us, and in some ways it may help.
Donna Cochrum was the personal representative of 
her uncle, Harvey Cohoon. Mr. Cohoon was in Victoria 
Healthcare Center, a nursing home, for a short stay while 
he was getting cancer treatment. He improved steadily 
until one day when he started coughing while ingesting 
liquids. A speech therapist evaluated him and changed his 
diet to mechanical soft and ordered that he be checked two 
or three times during his meals. The next day he was served 
his first meal after the new diet was supposed to start, but 
it was not mechanical soft. He choked on large pieces of 
chicken which got stuck in his airway and prevented him 
from breathing, which caused severe brain damage which 
caused Mr. Cohoon’s death the following day.
A nursing expert testified that Costa Victoria was 
understaffed by at least one or two nurses aides, and if it 
had been adequately staffed, the staff could have provided 
required care which included close supervision of Mr. 
Cohoon’s first meal on his new diet. The nursing expert 
also found other breaches of standards of care which 
contributed to Mr. Cohoon’s death.
The jury found negligence, elder abuse, and wrongful 
death. The trial court granted the defendants’ motion for 
judgment notwithstanding the verdict on the elder abuse 
cause of action. It found that these facts do not show 
recklessness, relying on Worsham v. O'Connor Hospital 

(2014) 226 Cal. App. 4th 331. The Court of Appeal affirmed 
the JNOV. So, understaffing that causes a resident’s death 
is not recklessness? Here’s our pasteboard mask. But when 
we strike through it, we find several lower layers.
First, look at the court’s summary of the facts. The Court 
of Appeal, quoting the trial court, said, “something more 
than a failure to comply with a care plan is required to show 
recklessness.” That may not be an accurate summary of the facts, 
but it is a summary the court adopts in affirming the JNOV. If 
Cochrum comes up in a demurrer, that is a good reason why it is 
highly distinguishable from almost all of our cases. We always 
have a lot more than a failure to comply with a care plan or we 
should not be alleging elder abuse.
There are many more facts that the jury apparently relied on to 
find recklessness and elder abuse. Our problem is not to argue 
with the unjust failure to uphold the jury finding based on those 
facts. Instead we must deal with the “reasoning thing” that “puts 
forth the mouldings of its features from behind the unreasoning 
mask,” that is the holding of Cochrum, and the holding of the 
case is based on much less than the facts that the jury considered.
Yes, as Worsham says, understaffing alone, without more, is 
not recklessness and is not grounds for elder abuse. But there 
is another lower layer: We always have a lot more than simply 
understaffing or we should not be alleging elder abuse. Almost 
always it is a deliberate ongoing policy of understaffing, well 
known to and done by management, over a sustained period of 
time and of a significant degree, done in order to save money, 
known to put residents at risk of serious harm, and causing 
repeated failures to provide necessary care. As the Cochrum 
court acknowledges, 25 Cal. App. 5th at 1048:

“Similarly, here, a slight understaffing, without any 
indication that it created an imminent risk of harm, does 
not amount to recklessness.
“On the other hand, we recognize that, as the court held in 
Fenimore v. Regents of University of California (2016) 245 
Cal.App.4th 1339 [200 Cal. Rptr. 3d 345], understaffing 
can amount to recklessness under the right circumstances. 
There, the court reversed the sustaining of a demurrer (id. 
at p. 1342), where the complaint alleged a hospital had “a 
pattern and knowing practice of improperly understaffing 
to cut costs” (id. at p. 1349). The court did not explain what 
sort of pattern or practice would suffice, nor how drastic the 
understaffing would have to be to amount to recklessness. 

Cochrum v. Costa Victoria Makes Us Think Carefully About 
What Is, and What Is Not, Recklessness

By Peter Lomhoff, Esq.

Medi-Cal Planning Techniques  ..... (continued on page 15)
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In 2002 the California Department of Health Care Services1 
issued ACWD Letter No. 02-512 explaining how the Medi-
Cal program would count Individual Retirement Accounts 
(IRA’s) and other work-related retirement funds that are given 
favorable tax treatment under the Internal Revenue Code. The 
Department’s explanation cleared up a number of questions 
about the “availability” of such assets as property for purposes 
of determining Medi-Cal eligibility.3 However, over time it 
has become apparent that an important remaining question 
about IRA income is widely confused and misunderstood: 
how the Medi-Cal program will treat periodic annual IRA 
distributions.
Here’s what is clear. One common way to make IRA funds 
“unavailable” (and therefore not countable for eligibility) 
is to arrange for “periodic payments.”4 Further, after age 70 
½ any IRA distributions meeting IRS requirements will be 
acceptable.5 We also know that the Medi-Cal program counts 
such distributions as “income” for the purpose of calculating 
a Share of Cost that a beneficiary must pay for his or her 
own care.6 In other words, there is a sort of trade-off, or 
quid pro quo. The retirement account will not be counted as 
“available property” for purposes of determining eligibility 
if it is producing income that can be counted as part of the 
beneficiary’s Share of Cost and thereby reduce the amount of 
the benefit.
It also appears to be clear, even intuitive, that if the IRA 
distributions are made each month, the Medi-Cal program 
will simply count them as a form of income that is available 
in the month of receipt and then calculate a larger Share of 
Cost each month as a result. Indeed, if the IRA distributions 
are not monthly, but arrive periodically at some other interval, 
Medi-Cal regulations provide a handy set of rules to convert 
them into monthly amounts.7 For example, quarterly income 
is divided by three and weekly income is multiplied by 4.33.
What has been less clear is how the Medi-Cal program handles 
IRA distributions that are annual, i.e., made only once per 
year. Yet annual distributions are probably the most common 
type of IRA distribution. It may seem obvious that such IRA 
distributions should be divided by 12 to arrive at a monthly 
amount of “available income.” Maybe it seems obvious, but 
it’s not true.
No matter how many times a person reads the applicable 
Medi-Cal regulation, “Apportionment of Income Over 

Time,”8 there simply is no provision for converting periodic 
single annual payments to monthly amounts for purpose of 
calculating available income each month. Is this an accident? 
Apparently not. Representatives of the Department point out 
that allowing a division of annual IRA receipts by 12 would 
actually make the state’s Medi-Cal program out of compliance 
with federal law. This is because Medi-Cal’s eligibility criteria 
is prohibited by statute from being more restrictive than the 
Supplemental Security Income (SSI) program, and the SSI 
program does not provide for prorating annual payments over 
a number of months.9

What does this mean for Medi-Cal recipients who receive 
annual IRA distributions? There are a number of important 
implications. First, there is the question of how the Medi-Cal 
program will count the annual IRA income that arrives in one 
month (since it can’t distribute it over 12 months). Normally, 
added income increases the Share of Cost that beneficiaries 
have to pay for their own care (that is, if they receive Medi-Cal 
with a Share of Cost, such as Medi-Cal for nursing facility 
care). However, an increase in the Share of Cost seems unlikely 
to happen with an annual receipt of income.10

The reason is that according to Medi-Cal regulations, a Medi-
Cal beneficiary has ten days after receipt to report a recurring 
increase in income. Then the county has to give 10 days notice 
that the Share of Cost will go up the following month. In the 
usual case, reported additional income will increase in the 
following month, and the Share of Cost will then take effect 
for the immediately following month and also for later months. 
However, with a periodic annual IRA distribution there will 
not be enough time for the county to issue the required 10-day 
notice (assuming the additional income would result in an 
increased Share of Cost) because the 10-day notice would 
have to have been issued in the month before the month of the 
distribution.11 So the Share of Cost is never actually changed.12

Second, the receipt of the IRA income remains “income” in the 
month of receipt and is treated only under the rules applicable 
to income. The IRA funds only turn into “property” subject 
to Medi-Cal property rules in the following calendar month.13 
However, this is not necessarily a problem for the beneficiary. 
There are several possible planning options. Most obviously, 
the IRA funds can simply be spent down in the month of receipt 
before becoming subject to the usual $2,000 property reserve 

How Does Medi-Cal Treat Annual IRA Distributions 
for the Purpose of Calculating Income and Share of Cost? 

(And Planning Techniques You Can Use)
By Gregory Wilcox, CELA

Medi-Cal Planning Techniques  ..... (continued on page 14)



CANHR’s Legal Network NewsPage 14 Winter 2018

limit. Alternatively, where the beneficiary does not receive a 
nursing facility level of care from Medi-Cal the IRA funds 
can even be held into the next calendar month and then given 
away.14 This is because the beneficiary’s property only has to 
dip under $2,000 for one day of the month for the beneficiary 
to qualify for the whole month.15

Third, even a Medi-Cal beneficiary receiving Medi-Cal 
nursing facility care (or level of care) can feely give away his 
or her annual IRA distribution to anyone of his or her choice 
before the end of the month in which it was received. This is 
because the IRA distribution will still then be “income” and 
not yet “property.” Only “property” is subject to Medi-Cal’s 
current transfer-of-property rules that apply to beneficiaries of 
a nursing facility level of care.16

Here are examples of planning that makes use of these 
implications. If your client is in a nursing home and having 
to receive an annual Required Minimum Distribution 
from an IRA, you may wish to advise him or her to seek a 
distribution early in the calendar month to lengthen the time 
that it is treated as “income.” If it is received on the 29th of the 
month, your client and you are going to have to really hustle 
to complete all your planning actions within a day or two. 
Next, you might want to suggest that your client simply give 
away the IRA distribution to a trusted family member while 
it is still “income” and not subject to the rules applicable to 
transfers of “property.”17 In other words, with a little planning 
neither the receipt of the IRA distribution nor its gift transfer 
to another will have any impact on your client’s long-term care 
Medi-Cal benefits.
If your Medi-Cal client is not receiving a nursing home level 
of services (and is willing to assume that he or she will not 
want a nursing facility level of care within the next 30 months), 
then he or she will only be receiving “community Medi-Cal.” 
In that case, there are no transfer-of-property rules to worry 
about.18

Both these kinds of clients (recipients of community Medi-Cal 
and recipients of nursing facility level of care) can easily avoid 
problems by simply giving away their IRA distribution in the 
month of receipt. They will have already established eligibility 
during the month of receipt (because they were validly eligible 
for at least one day of that month, i.e., the days before the 
receipt). They will not become ineligible on account of having 
“excess property” the following month either, because by that 
time the funds will be gone. And, if the client is one seeking a 
nursing facility level of care, such divestment still won’t have 
an adverse impact. What was given away was “income” not 
“property,” and the transfer-of-property rules only apply to 
property. 
There are, of course, at least two common problems 

with planning that relies on gifts. First, if the Medi-Cal 
beneficiary lacks legal capacity, it may not be possible for 
him or her to make a valid gift personally. However, with a 
bit of foresight, a durable power of attorney that gives the 
attorney-in-fact gifting powers19 will allow a gift transfer to 
be made on behalf of the principal. Second, if the Medi-Cal 
beneficiary does not have family or friends to whom a gift 
can safely be made, well, maybe it will be time to re-think 
a purchase of exempt property.

(Greg Wilcox, Esq. is an attorney private practice in 
Berkeley, CA)

Medi-Cal Planning Techniques  ..... (continued on page 15)
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Endnotes
1 At that time, it was the “California Department of Heath Care.”
2 All County Welfare Directors Letter, dated October 18, 2002. 

It referenced ACWD Letter No. 90-01, and its attached Draft 
Regulations, 22 California Code of Regulations, Sections 50402 
and 50458. Draft Section 50402, “Availability of Property,” says 
in Subsection (e): 

“The cash surrender value, or balance, of pension funds 
or annuities regardless of value shall be considered 
unavailable if the applicant or beneficiary is receiving 
periodic payments of interest and principal. The periodic 
payments shall be considered income in accordance with 
Section 50507 and the remaining principal and interest 
shall be considered unavailable.”

Further in Subsection (g), it confirms that “property which is 
not available shall not be considered in determining eligibility.”
Draft Section 50458(e), “Pensions,” says that a “nonexempt 
pension fund” can be made “unavailable” if the applicant 
or beneficiary selects “periodic payments of principal and 
interest.” Neither of these draft regulations seems to have 
anticipated that income might include something other than 
“interest,” for example, dividends. Nevertheless, it appears 
that Medi-Cal program representatives generally treat all IRA 
income as qualifying “interest.” Further, although the “Draft 
Regulations” were labeled as expiring a year later, they are in 
fact the “regulations” that are currently in use.

3 Nevertheless, some important questions about Medi-Cal’s 
property treatment of IRA’s persist, such as whether “inherited 
IRA’s” that people receive from the original owner after death 
are treated the same as the IRA’s of the original owner.

4 ACWD Letter No. 02-51, Question and Answer No. 4, a.:
“There are a number of different situations that may 
render the balance of these funds unavailable: a. If the 
applicant/beneficiary is receiving periodic payments from 
each fund, or systematic withdrawals from each fund or 
minimum mandatory distributions at age 70 and one half 
or older from his or her total fund, or . . . .”

This is based on the draft regulations attached to ACWD Letter 
No. 90-01, Sections 50458(e) and (f). They provide that if the 
applicant or beneficiary elects periodic payments of principal 
and interest, the fund itself then becomes “unavailable” under 
draft Section 50402. However, the distributions themselves are 
treated as countable “income.” In contrast, note that a “lump 
sum”, receipt, i.e., not recurring, is treated as “property” in 
the month of receipt under the provisions of Section 50455 
(which expressly includes pensions) rather than as income. 
Accordingly, it is critically important that a distribution be 
periodic rather than a non-recurring lump sum in order for it to 
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be treated as income. 
5 ACWD Letter No. 02-51, Question and Answer Nos. 8. and 9. 

No. 9 says:
Remember that for Medi-Cal eligibility purposes any 
distribution after a person reaches 70 and a half is 
considered to meet DHS requirements and renders the 
balances of all the individual’s retirement accounts 
unavailable.

6 See end note 2, above, and Medi-Cal Regulation 50507, 
Unearned Income:

(a) Gross unearned income includes: (3) Pensions, (4) Retirement 
payments

7 Medi-Cal Regulations at 22 California Code of Regulations 
50517, Apportionment of Income Over Time.

8 See endnote 7, above.
9 Citing the SSI rule in Program Operations Manual System 

(POMS) of the Social Security Administration, SI 00810.610.
10 But it has to be “annual,” that is periodic, not a single lump sum. 

Single lump sums are treated differently.
11 This point was covered in “Questions and Answers with 

Sharyl Shanen-Raya,” Medi-Cal Property Analyst, California 
Department of Health Services, Question No. 10, Legal Network 
News, CANHR, December 1998, Vol. 4 No. 4, pages 6-7. In that 
article Ms. Shanen-Raya said:

In accordance with Medi-Cal regulation §50703 [now 
§50195] if a Medi-Cal beneficiary receives income in a 
lump sum, our notice requirements for changing the share 
of cost cannot be met quickly enough to take account of 
the income. As a result, if the income is disposed of in the 
same month so that it does not turn into property in the 
next month it will have no impact on Medi-Cal eligibility 
or benefits. However, if the Medi-Cal eligibility worker 
knows that a lump sum payment is expected in a future 
month, the share of cost may be adjusted prospectively, as 
long as an adequate 10-day notice can be given.”

12 As reported in end note 11, above, Department representatives 
caution that counties are instructed to “tickle” their cases to 
send the 10-day Notice of Action to increase the Share of Cost in 
advance for recurring IRA distributions expected in future years. 
That way counties will meet the requirement that the Notice be 
given the calendar month before the increase in the Share of Cost 
takes effect. However, the Department also acknowledges that 
there is no requirement for Medi-Cal beneficiaries to take their 
annual IRA distributions in the same month each year. Although 
this is what Department representatives say, the author has never 
seen it actually happen. Maybe it’s because it’s too much trouble, 
or maybe it’s because the situation is too infrequent, or maybe 
it’s because the beneficiary doesn’t have to tell the county when 
the distribution is coming, or maybe it’s because the beneficiary 
could decide to take the distribution in any month of his or her 
choosing (but still have the distribution treated as “recurring” 
and “periodic” because it is made annually).

13 Therefore, the county will likely have time to issue a 10-day 
notice for excess property to discontinue the case and terminate 
eligibility at the end of the following month. Indeed, Department 
representatives agree that the county will have to rescind the 
Notice of Action if the Medi-Cal beneficiary provides verification 
of spend down (or, presumably, other shelter actions that reduce 
the countable property below $2,000). The Department asks 
beneficiaries to tell their eligibility workers what their intentions 
are for spenddown to make it easier for the worker to follow-up 

on rescinding the notice of action when the client provides such 
verification.

14 Warning: If the beneficiary receives a nursing facility level of 
care then the gift of IRA assets in the next calendar month (after 
they turned into “property”) will trigger transfer-of-property 
rules and likely be disqualifying.

15 This is to be contrasted with the Supplemental Security 
Program (SSI), which counts asset values as of the first moment 
of the calendar month. SSI will also count the IRA distribution 
as countable income that offsets the monthly benefit dollar for 
dollar.

16 Draft Regulation 50408.5, attached to ACWD Letter No. 90-01.
17 Of course, this, and any planning using gifts, should be carefully 

documented with a Gift Declaration that removes any ambiguity 
about the character of the gift transfer, and the legal capacity of 
the donor and freedom from undue influence. See, Wilcox, “A 
Gift Declaration,” Legal Network News, CANHR, Winter 2010, 
Vol. 21 No. 4, page 1.

18 Id., Only Medi-Cal for nursing facility level of services is 
impacted by the program’s transfer-of-property rules. However, 
the client still has to do something to avoid having excess 
property for a full calendar month.

19 That is, meeting the requirements for gift authority in a durable 
power of attorney, California Probate Code Section 4264.
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But, we agree that, at least in principle, understaffing 
could amount to recklessness if it is sufficiently egregious. 
That was not the case here.”

One other holding of Cochrum is correct and confirms and 
makes clearer existing law. In Cochrum there were two 
defendants (among others). One was Costa Victoria, LLC, the 
nursing home licensee. The other was Flagstone, the company 
that owned Costa Victoria LLC, provided management services 
to Costa Victoria, and employed the Administrator of Costa 
Victoria. Flagstone did not have any healthcare provider license. 
The jury awarded damages against both entities including 
finding that the Administrator was negligent. The trial court 
reduced the damages to the MICRA cap for Costa Victoria but 
not for Flagstone. The Court of Appeal affirmed.
There are other problems with Cochrum. The references to 
“imminent risk of harm” come from nowhere. Imminent danger 
has never been an element of elder abuse. The court emphasizes 
that Costa Victoria met the “minimum legal requirement” 
for staffing, while ignoring the various legal requirements for 
staffing to provide quality resident care and to carry out all the 
functions of the facility. At least these appear to be careless 
dicta, not holdings of baseless new rules of law. 
At first glance Cochrum does present a fairly fearsome 
unreasoned mask, but when we strike through it, there’s 
not much new, and understaffing which is more than a one 
time slight and entirely possibly accidental understaffing, 
can still be reckless if the usual facts are there to back it up.

(Peter Lomhoff, Esq., is an attorney in private practice in 
Berkeley, CA)

Cochrum v. Costa Victoria  ........ (continued from page 12)
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Year 2019 Rate and Cost of Living Adjustments 
Rate and Cost Increases Effective 1/1/2019

2019 Social Security Rates:  See Social Security Administration website: www.ssa.gov
There will be a 2.8% Cost of Living Increase (COLA) in 2019.

2019 Medicare Rate Increases: See Medicare website: www.medicare.gov
MEDICARE PART A
Hospital Deductible (Day 1-60): $1,364.00 (up from $1,340.00)

Coinsurance per day:

Day 61-90 $341.00 (up from $335.00)

Day 91-150: $682.00 (up from $670.00)

All cost for each day beyond 150 days.

Skilled Nursing Facility (SNF) Coinsurance:  $170.50 per day for days 21-100 (up from $167.50)

MEDICARE PART B 

Premium per month: $135.50-$460.50 (based on income) 
Deductible per year: $185.00 (up from $183.00) 

2019 Medi-Cal Resources Rates:
Community Spouse Resource Allowance (CSRA):  $126,420.00 

Minimum Monthly Maintenance Needs Allowance (MMMNA):  $3,161 

Average Private Pay Rate (APPR): $8,841.00 (subject to change April 2019)

Supplemental Security Income (SSI) & State Supplemental Program Rates (SSP):
 Single Couple

Aged and Disabled: **                                   $931.72 $1,564.14

Blind: **                                                        $988.23 $1,751

One is Blind, One is Aged or Disabled ** $1,666

** Rates noted are for independent living only. 

SSI Non-Medical Board and Care Rate: 
Total Payment: $1,194.37 (up from $1,173.37)

Amount Payable to RCFE for Basic Services: $1,058.37 (up from $1,039.37)

Personal and Incidental Needs Allowance: $136 (up from $134)

Aged and Disabled Federal Poverty Level Program: Effective 4/1/2018:
Individual: $1,242.00 (up from $1,235.00)
Couple: $1,682.00   (up from $1,664.00)

http://www.ssa.gov/
http://www.medicare.gov/







